STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

VANl TOADC COUNTY

: Case 2
I nvol ving Certain Enpl oyes of : No. 44598 ME-444

: Deci sion No. 7116-C
VANl TOAMDC COUNTY

Appear ances:
M. Jerry Ugland, Staff Representative, Wsconsin Council 40, AFSCVE,
AFL-CQ P.Q Box 370, Manitowoc, W 54221-0370, appearing on
behal f of the Union.
M. Mark Hazel baker, Corporation Counsel, Manitowoc County, 1010 South

8th
Street, Manitowoc, W 54220, appearing on behalf of the County.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI T

Mani towoc County filed a petition with the Wsconsin Enpl oynent Rel ati ons
Conmi ssi on on Septenber 17, 1990, asking that the position of Nursing Secretary
be excluded from the bargaining unit represented by Local 1288, AFSCME, AFL-
cao A hearing in the matter was held on January 9, 1991, in Manitowoc,
Wsconsin, before Exam ner Karen J. Mawhinney, a nenber of the Conmmi ssion's
staff. The parties exchanged briefs on July 9, 1991, and the Comm ssion, being
fully advised in the prenises, nmakes and issues the follow ng

FI NDI NGS OF FACT

1. Mani t owoc County, called the County herein, is a municipal enployer
with offices at 1010 South 8th Street, Manitowoc, Wsconsin.

2. Manitowoc County Institutional Enployees Local 1288, AFSCME, AFL-Cl O
called the Union herein, is a |labor organization with offices at P.O Box 370,
Mani t owoc, W sconsi n.

3. The Union is the exclusive bargaining representative for the enpl oyes
engaged in the operation of the Manitowoc Health Care Center and mai ntenance of
the Park Lawn Hone/ Shady Lane conplex, excluding the Adm nistrator, Assistant
Adm nistrator, Director of Nursing, Pharmacy Director, Dorector of Social

Servi ces, dinical Care Coordi nators, Envi r onnent al Services Director,
Di etician, Records Director, Soci al Vor ker s, QVRPs, Purchasi ng Agent,
Recreation Therapi st, DD Program Supervisor, Director of Activities,
Supervisors, nedical personnel, Director of Business Services, Registered

Nurses, confidential office enployes, tenporary enployes, and Director of
Di etary Services.

4. The County seeks to exclude the position of Nursing Secretary from
the bargaining unit on the basis that it is a confidential position.

5. The parties nade the follow ng stipulations for the record:
(1) Patricia Strege is the current holder of the

position of Nursing Secretary at the Mnitowoc County
Heal th Care Center since Cctober 3, 1990.
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(2) Deni se Mecha had held the position of Nursing
Secretary from Novenber of 1988 to August 27, 1990.

(3) Deni se Mecha currently holds the position of
adm nistrative secretary at the Manitowoc County Health
Care Center since August 27, 1990, and that this is a
full-tine position currently desi gnat ed as a
confidential position and recogni zed by the Enpl oyer as
such.

(4) The Director of Nursing is the supervisor of the
Nur si ng Secretary.

6. There are two bargaining units at the Health Care Center -- one is
the Local 1288 wunit involved in this matter and the other is a professional
regi stered nurses unit. There are 249 enployes at the Health Care Center.

7. On Novenber 7, 1988, the Union filed a unit clarification petition
with the Commission seeking to include two positions -- the Admnistrative
Secretary and the Nursing Secretary -- in the bargaining unit. On March 13,
1989, the parties signed a settlenment agreement to that petition, which
i ncludes the following statenent: "Manitowoc County agrees to inclusion in the
bargaining unit of the position of MNursing Secretary. It is agreed and
understood this person shall be required to follow the directions of their
supervi sor. "

8. Dawn Holsen, is the Director of Nursing at the Manitowoc Health Care

Center. The Nursing Department is in charge of providing direct care to the
residents. The Nursing Departnent is responsible for approximately one half of
the Center's operations. The Nursing Secretary provides prinmary clerical and

secretarial support to the Director of Nursing. The Administrative Secretary
provides clerical assistance to the Health Care Center Administrator and is

excluded from the bargaining unit as confidential. Hol sen is responsible to
insure that proper nursing care is given to residents and that the Center
adheres to state and federal nmandat es. Hol sen reviews disciplinary
recommendations and is responsible for the final decision. Hol sen conducts

disciplinary investigations, the results of which are not shared with the
Union. The Director of Nursing wites policy nmenoranda to supervisory enpl oyes
in the Departnent of Nursing. These are copied and distributed by the Nursing
Secretary. Sone of these policies are not shared with the Union.
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9. Wen the Nursing Secretary position was first created, it was filled
for 30 hours a week. The job description included the follow ng
responsibilities:

1. Provi des secretarial assistance to the D rector
of Nursing and Nursing Departnent.

2. Mai ntains confidential enpl oyee and nursing
files.
3. Assists with payroll for nursing departnent.
4. Prepares and maintains nursing schedules within
budget and federal and state codes.
5. Coordi nates and nmaintains all reports as directed.
6. Assists with recruitnent by setting up interviews and doing
ref erence checks.
7. Coordi nates appointnents and neetings for the Director of
Nur si ng.
8. Transcribes reports, mnutes and nmenmps for the nursing
depart nent.
9. Provi des back-up services for other adm nistrative staff.
10. Performs other related tasks as directed.
The Director of Nur si ng, Dawn  Hol sen, determned that the above
responsibilities -- specifically those listed in nunbers 1, 5, 7, 8, and 10 --
were not being perforned, because preparing schedules took the najority of the
Nursing Secretary's tine. Hol sen proposed to expand the position to a full-
time position and establish another position called unit secretary. The
Nursing Secretary's position was expanded to full-time, but the unit
secretary's position was not created. An expanded listing of the Nursing

Secretary's responsibilities, dated January 7, 1991, shows the follow ng
responsibilities:

1. Prepares and maintains nursing work schedul es
wi thin budgeted hours, federal and state codes,
conpliance wth wunion contracts and nursing
departnent policies.

2. Approves overtine, vacation and holiday requests
of nursing departnent enpl oyees.

3. Mai ntains full authority to coordinate and
schedul e on-call and agency nurses as needed.

4. Pr epar es and di stributes confidenti al
correspondence and reports for Director of
Nur si ng.

5. Prepares reports and contract |anguage for

nmanagenent during bargaining sessions wth
unions as they relate to nursing departnent
concerns. Exanples are: costing reports on the
abuse of sick tine, overtime, etc. plus drafting
of contract |anguage for an 8/80 scheduling
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system

6. Monitors and coordinates worker's conpensation
| eaves of absence for enployees with the County
Human Resources Department to ensure that the
enpl oyees return to work when physically
certified by their physician and to assist in
the reduction of costs of worker's conpensation
| eaves for the HCC. Contacts enployees directly

when di screpancy ari ses bet ween their
physician's statenent and the enployee's return
to work.

7. Monitors wutilization of sick leave by nursing
departnent enpl oyees. Informs Director of

Nursing when an enployee has used an excessive
anount of sick Jleave so that constructive
counseling may occur between the Director of
Nur si ng and the enpl oyee.

8. Mai nt ai ns and has access to confidenti al
enpl oyee personnel files, disciplinary actions,
etc.

9. Mai nt ai ns and has access to confidenti al

resident and nursing files.

10. Verifies and provi des payrol | i nformation
concer ni ng nursi ng enpl oyees.

11. Assi st the nursing Department in the recruitnent
of qualified enployees through the scheduling of
enpl oynent interviews and conducting reference
checks on qualified applicants.

12. Per f or s m scel | aneous clerical duties as
assigned by the Director of MNursing such as
typing, filing, etc.

13. Q her duties as assigned.

Both Strege and Mecha agree that the expanded |ist describes the Nursing
Secretary's duties in detail.

10. The MNursing Secretary spends the bulk of her time preparing
schedul es according to state and federal codes, the institution's requirenents,
and the bargaining agreenent's requirenents. She is given the nunbers needed
to staff based on the patient census and can staff at |levels greater than the
m ni mum requi red by code but under the naxi num established by the County. The
scheduling system is conplex, and changes occur in the system based on the
census, levels of care of residents, and changes in state or federal codes.
The Nursing Secretary is responsible for handling requests for vacations,
hol i days, scheduling overtinme, and tine off. She asks enployes to work
overtine and can nmandate overtine if needed. She arranges hours of work for
on-call staff and contacts outside pool agencies to provide nursing hours.
During a one-year period, the Nursing Secretary authorized nearly $80,000 in
costs for hours contracted with three different nursing agencies to provide LPN
and RN hours. The Nursing Secretary types docunents relating to disciplinary
i nvestigations and letters for the Director of Nursing concerning disciplinary
matters and other matters, such as replies to famlies conplaining about
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residents' care, letters to physicians, etc. The Nursing Secretary keeps track
of attendance and problens wth enploye attendance which nmay result in

di sci pline. It is part of her regular duties to contact enployes, ask for a
physician's statenment, and contact physicians in following up on attendance
problems. |If someone is absent nore than once a nonth, the Nursing Secretary

brings the matter to the Director's attention. The Nursing Secretary provides
information to the Director which does not become part of an enploye's
personnel file but is kept in a confidential file in the Director's office, and
the Director relies on such information in determning whether or not to
di scipline enployes or call themin for counseling. The Nursing Secretary may
make recomendations regarding discipline to the Director. Strege investigated
one incident of absenteeism by calling area hospitals to verify whether an
enpl oye had been adnmitted to a hospital and forwarded the information to
Hol sen. Mecha, the former Nursing Secretary, also kept notes of matters such
as an enploye who called in sick after being denied a request for the time off,
and the renmarks of an enploye that another enploye off duty on worker's
conpensation was seen at a picnic. Enpl oyes have been disciplined based on
information provided to the Director by the Nursing Secretary. For instance,
an enpl oye who had misused break time was disciplined because of the Nursing
Secretary input. The Nursing Secretary collects infornmation and investigates
pendi ng grievances. She types mnutes fromneetings that the Director attends,
whi ch may include matters involving confidential |abor relations. She verifies
payroll information for the payroll departnent. She communi cates with the
Human Resources Department for the County concerning worker's conpensation
i ssues. She checks references of job applicants. She has access to personnel
records and files containing collective bargaining infornation.

11. The Director of Nursing is part of the bargaining team for the
County in contract negotiations with the Union. The Director of Nursing has
provided input for County bargaining proposals. The devel opnental nateri al
used to construct the County proposals is not available to the Union. The

previous MNursing Secretary, Mecha, helped the forner Director of Nursing,
Estelle Villwock, draft a bargaining proposal dealing w th scheduling. Mecha
wote nost of the proposal that was |ater presented to the Union during 1989.
This bargai ning proposal, while not adopted into the l|abor contract, was a
significant proposal from the County's standpoint. Mecha nade a study of
overtine in preparation for the bargaining proposal. Mecha al so discussed
bargai ning proposal with Villwock, and had know edge of potential bargaining
proposal s that were not shared with the Union.

12. Mecha's responsibility for confidential matters increased
substantially once she learned the scheduling system Learning to handle the
scheduling takes a few nonths into the job, and once the Nursing Secretary
learns this part of the job, she has tine to take on other duties.

13. The Nursing Secretary has sufficient access to, know edge of and
i nvolvenent in confidential labor relations matters so as to render her a
confidential enploye.

On the basis of the above and foregoing Findings of Fact, the Conm ssion
makes and issues the follow ng

CONCLUSI ON OF LAW

The occupant of the position of Nursing Secretary in the Mnitowoc County
Health Care Center is a confidential enploye and therefore is not a nunicipal
enpl oye within the meaning of Sec. 111.70(1)(i), Stats.

On the basis of the above and foregoing Findings of Fact and Concl usion
of Law, the Conm ssion nakes and issues the follow ng
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ORDER CLARI FYI NG BARGAI NING UNI' T 1/

The position of Nursing Secretary in the Mnitowdc County Health Care
Center is excluded fromthe bargaining unit represented by Local 1288, AFSCME,

AFL-C O

(See Footnote 1/ on Page 7)

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 7th day of Novenber,
1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

A. Henry Henpe, Chairperson

Her man Tor osi an, Conm Ssi oner

WIiTiam K. Strycker, Conm ssioner
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1/

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(Footnote 1/ continued on Page 8)

(Footnote 1/ continued)

1/

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

-7- No. 7116-C



Not e:

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tinme-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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MANI TONOC COUNTY

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ON CF LAW AND ORDER
CLARI FYI NG BARGAI NI NG UNI T

BACKGRCUND:

Wiile the County and the Union previously agreed in March of 1989 to a
voluntary settlenent which included the position of Nursing Secretary in the
bargaining unit, the County is now asking the Commission to exclude the
position of MNursing Secretary from the bargaining unit, on the basis of

confidential duties. Initially, the Nursing Secretary was scheduled for 30
hours per week. Dawn Hol sen, who becane Director of Nursing in Septenber of
1989, concluded that nore clerical assistance was needed. As a result the

Nursing Secretary position was expanded to full-tine.

THE PARTIES' PGCSI TI ONS:

The County:

The County asserts that the Nursing Secretary has conprehensive access
to, involverent in and know edge of |[|abor-managenent relations. The
confidential duties include direct involvenent in fornulating the County's
position in collective bargaining, know edge of discipline and the County's
position in grievances, as well as nonitoring enploye violations of work rules
and reporting them to the County. As a practical matter, no one else can
handl e t hese duti es.

The County contends that the 1989 agreenent which included the position
in the bargaining unit does not bar the instant petition because the
circumstances surrounding the position and its duties have substantially
changed since then. The position acquired additional responsibilities, as
stated by the first incunmbent of the position, Mecha. VWhile the job first
consisted entirely of scheduling, Mecha becane nore involved in confidential
matters. At the tine the 1989 agreenent was reached, the County decided to see
if one confidential clerical position net its needs. But the passage of tine
and course of events showed that one confidential position was inadequate.
Moreover, the County points out that the duties of the position determne its
status, not the words on paper.

According to the County, the Nursing Secretary was an integral, active
participant in formulating the County's proposals for the 1990-91 collective
bar gai ni ng agreenent. Mecha hel ped devel op and draft a document pertaining to
one of the core issues in negotiations. Both Mecha and Strege, the incunbent,
have ongoing access to confidential |abor relations information. The Nursing
Secretary also has substantial involvenent in enploye discipline and
grievances, both typing disciplinary letters or grievance answers and
responsibility for advising managenent of problens requiring discipline. The
Nursing Secretary is aware of sick |eave, worker conpensation |eave and other
attendance issues, and is involved in discipline related to attendance
pr obl ens. The person holding this position rmust be loyal to managenent in
order to informit about abuse of paid | eave. The Nursing Secretary also types
menoranda rel ated to confidential subjects for managenent, and types m nutes of
managenent staff neetings. The Nursing Secretary is aware of possible
disciplinary matters whi ch are consi dered but not pursued.

The conplexity of the functions perforned by the Nursing Secretary make
it inpossible for another confidential enploye to performthese tasks. This is
the only clerical support provided to the Nursing Departnent responsible for
half of the facility's operations, and the other half is served by the
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Adm ni strative Secretary, already excluded as confidential. The County seeks a
second confidential position out of a workforce of nore than 200, and this is
reasonabl e by itself.

The County also argues that the Nursing Secretary has manageri al
authority, in that she has discretion to commt the County's resources by
hiring outside contract nurses or mandating overtime to meet staff standards.
Wiile there are sone guidelines in the exercise of this discretion, the
guidelines are only a mninmum and a target, and the Nursing Secretary decides
what |evel of staffing to accept and authorizes spending noney to get to that
poi nt .

The Uni on:

The Union asserts that the Nursing Secretary position does not include a
sufficient anount of confidential activity or nanagerial activity to warrant
its exclusion from the bargaining unit. O her enployes are available to
perform confidential and/or nanagerial tasks, and the involvenent of the
Nursing Secretary in such tasks is de m ninus.

The Union notes that the forner Nursing Secretary stated that secretari al
duties assigned by the Director of Nursing took only one to two hours per week,
and those duties involved handling various types of correspondence. The
current Nursing Secretary had not typed a letter of discipline from the date
she started, Cctober 3, 1990, to the date of the hearing, January 9, 1991.
Therefore, the Union argues that typing and distribution of termnation and
other disciplinary notices could be done by an existing confidential enploye,
the Admi nistrative Secretary.

Further, the disciplinary letters typed by the Nursing Secretary woul d be
delivered to the respective enployes, and enploye discipline information is
available to the Union. Therefore, those letters would not be confidential.
The Nursing Secretary is not involved in considering alternative disciplinary
actions, which would be confidential information. She is not involved in
maki ng reconmendati ons about grievances, she just gathers information. The
Nursing Secretary collects worker's conpensation information to be exchanged
with the Human Resources Departnent, and such information is not confidential.

The Union calls the logging of enployes' calls for sick |eave usage
"mundane" and not confidential or nanagerial. The Nursing Secretary does not
i nvestigate sick |eave usage, and the Director of Nursing investigates to see
whet her there is an abuse of sick |eave. The Nursing Secretary reports sick
| eave usage to the Director based on the guideline of nore than one occurrence
per nonth, and thus no judgnment is required. Sick |eave usage records could be
made available to the Director or to the Administrative Secretary to determ ne
whet her abuse is occurring. Enpl oyes who choose to report on other enployes
about sick |eave abuse may make such reports to the Director, the dinical
Coordinators, the Health Care Center Director, the Administrative Secretary,
and the Director of Medical Records.

The Union considers the former Nursing Secretary's input into bargaining
proposals to be de mninus activity. The MNursing Secretary contributed
information and ideas from her vantage point in a discussion with the Director
of Nursing, and the County's proposal was presented to the Union and discussed.

However, the Nursing Secretary was not involved in the consideration of

alternative proposals or bargaining strategy. The Union states that nbdern
partici patory managenent theory encourages enploye involvenment of this kind to
foster the devel opnent of better nethods. To consider a brief and one-tine

di scussion of an issue presented at the bargaining table as a confidential or
manageri al task woul d di scourage enpl oye participation.
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The prinmary activity of the Nursing Secretary is scheduling of enployes,
and the scheduling is a full-time job taking up to 40 hours a week. | f
confidential duties and the devel opnment of bargaining proposals were perforned
by another confidential enploye, such as the Adnministrative Secretary, the

Nursing Secretary would still have to work full tine at scheduling.
DI SCUSSI ON:

The parties reached a voluntary agreenent in March of 1989 to include
this position in the bargaining unit. The Conm ssion has held that where the
parties have agreed to include or exclude certain positions from a collective
bargaining unit, it will honor that agreenment and will not allow a party to the

agreenent to pursue alteration of the bargaining unit's scope through a unit
clarification petition unless:

1. The position(s) in dispute did not exist at the tinme of the
agreement; or

2. The position(s) in dispute were voluntarily included or
excluded from the wunit because the parties
agreed that the position(s) were or were not
supervi sory, confidential, manageri al or
executive (the so-cal |l ed "statutory
exenptions"); or

3. The position(s) in dispute have been inpacted by changed
circunstances which nmaterially affect their unit
status; or

4. The existing unit is repugnant to the Act. 2/

The second exception noted above exists in this case. By their
agreenent, the parties included the Nursing Secretary in the bargaining unit,
therefore inplying that the position was not a statutory exenption. It is now

asserted by the County that the position is confidential, one of the statutory
exenptions. Therefore, it is proper for the County to pursue an alteration of
its agreenent through a unit clarification proceeding.

The Nursing Secretary position was originally created for 30 hours of
scheduling duties, and it was expanded to becorme full time wth additional
duties added as the Nursing Secretary becane adept at scheduling. At the tine
of hearing, Strege, the incunbent of the position, had not been in it |ong
enough to be able to fully assess the range of her confidential duties. This
is consistent with Mecha's experience in this position. Mecha testified that
her involvenent with confidential |abor relations matters increased and changed
substantially as her famliarity with the scheduling system increased. e
believe the record justifies our anticipation that this wll be Strege's
experience in this position as well.

In order for an enploye to be considered a confidential enploye and

2/ Edgerton School District, Dec. No. 18856-A (WERC, 5/90), d tg of
Sheboygan, Dec. No. 7378-A (VWERC, 5/89); see generally Gty of Cudahy,
Dec. No. 12997 (WERC, 9/74), Ml waukee Board of School Drectors, Dec.
No. 16405-C (WERC, 1/76); West Allis - Wst MIwaukee Schools, Dec. No.
16405 (VERC, 1/89).
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t hereby excluded from a bargaining unit, the Conmi ssion has consistently held
that such an enploye nmust have access to, know edge of, or participate in

confidential matters relating to | abor relations. Information is confidential
if it (1) deals with the enployer's strategy or position in collective
bargai ning, contract admnistration, litigation, or other sinmlar matters

pertaining to labor relations, and (2) is not available to the bargaining
representatives or its agents. 3/ The Commi ssion has al so found that where the
duties of the enploye are closely related to activity which could lead to
discipline of a bargaining unit menber, such an enploye is confidential. 4/
However, a de mninmus exposure to confidential materials in insufficient
grounds for excluding an enploye froma bargaining unit. 5/ W have al so noted
that the confidential exclusion protects a nunicipal enployer's right to
conduct its labor relations through enployes whose interests are aligned with
those of managenent, rather than risk having confidential information handled
by soneone with conflicting loyalties who may be subjected to pressure from
fell ow bargaining unit menbers. 6/ Thus, notw thstanding the actual armount of
confidential work conducted, but assuming good faith on the part of the
enpl oyer, an enpl oye nmay be found to be confidential where the person in

3/ Dane County, Dec. No. 22976-C (WERC, 9/88).

4/ Wal worth County (Lakel and Nursing Hone), Dec. No. 16031-A (WERC, 7/85).

5/ Boul der Junction Joint School District, Dec. No. 24982 (WERC, 11/87).

6/ Cooperative Educational Service AGency No. 9, Dec. No. 23863-A (VERC,
127 86) .
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guestion is the only one available to performlegitimte confidential work, 7/
and simlarly, where a nanagenent enploye has significant |abor relations
responsibility, the clerical enploye assigned as her or his secretary may be
found to be confidential, even if the actual amount of confidential work is not
significant, where the confidential work cannot be assigned to another enploye
wi t hout undue di sruption of the enployer's organi zati on. 8/

The Director of Nursing is responsible to see that residents of the
Health Care Center receive services in accordance with state and federal
gui del i nes. The Director of Nursing is in charge of all enployes within the
Nur si ng Depart nent. In addition to admnistering |abor contracts for these
enpl oyes, the Director of Nursing also serves on the County's negotiating team
She has devel oped and submitted bargai ning proposals. The Director of Nursing
has ultinate responsibility for investigating enploye discipline matters and
taking appropriate disciplinary action. The Director of Nursing pronul gates
nmanagenent / supervi sory policies which are not shared with the Union. Al though
sonme end results of the itenms identified above are shared with the Union when
they are finalized, nmany of the prelimnary drafts leading up to the
finalization are not nade avail able to the Union.

The Nursing Secretary works closely with the Director of Nursing and

will be the Director's only confidential enploye. She investigates grievances
and provides the investigation results, which are not shared with the Union,
to the Director of Nursing. The Nursing Secretary types notes relating to

disciplinary investigations which are not shared with the Union. She types all
nmenoranda directed to supervisors and staff, sone of which is not available to
the Union. The Nursing Secretary types mnutes of supervisory staff neetings
whi ch include discussions of |abor relations matters. G ven the foregoing, the
Nursing Secretary's involvenent with and exposure to confidential materials is
not de minims.

In addition to providing confidential clerical support to the Director of
Nursing, the Nursing Secretary has confidential duties relating to |abor
relations matters. Wiile Strege has not perforned said duties during her short
tenure as Nursing Secretary, her predecessor did so. The fornmer Nursing
Secretary (Mecha) was involved in devel oping one of the County's positions for
col l ective bargaining. This proposal required research and discussion with the
Director of Nursing. She also reviewed and discussed Union bargaining
proposal s. Mecha provided personnel costing data for use in collective
bargai ning. She also conpiled data for grievance and arbitration proceedi ngs.

This data is particularly necessary and inportant in dealing with overtine,
call in, and scheduling grievances.

Wiile the Union argues that Mecha's involvenent drafting a |anguage
proposal for management is only an exanple of participatory nanagenment, Mecha's
work falls squarely within the definition of a confidential enploye. She has
access to and know edge of and participated in confidential |abor relations
matters, where the information dealt with the County's position in collective
bargaining and was not available to the Union. The Union contends that to
exclude an enpl oye based on a one-time discussion of an issue presented at the
bargai ning table would di scourage enploye participation. W think not. Her
i nvol venent in collective bargaining matters as noted above goes well beyond a
brief one time discussion. The Nursing Secretary was clearly acting on behalf
of managenent and was acting in a confidential capacity for the managenent

7/ Town of Grand Chute, Dec. No. 22934 (VERC, 9/85)

8/ Howar d- Suam co School District, Dec. No. 22731-A (WERC, 9/88).
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bargai ning team She was drafting |anguage to assist herself and the Director
of Nursing in scheduling enployes. The fact that this was a one-tine
occurrence was due to the fact that this was the only tine the parties had
engaged in bargaining while this position was in existence with confidential
duti es.

Additionally, the Nursing Secretary works closely with the Director of
Nursing in researching, investigating and developing material for the above
areas of responsibility. She may be called upon to gather information for
disciplinary purposes by collecting data regarding sick |eave usage or work
rule violations; she is expected to report potential sick |eave abuse to the
Director of Nursing. This responsibility has occasionally required verifying/

investigating the legitimacy of enpl oyes' absences. She  provides
i nvestigatory information to the Director which does not becone a part of an
enpl oye's personnel file, but is kept in a confidential file in the Director's
of fice. This information is not provided to the Union, but is used by the
Director in determning whether or not to discipline enployes or call themin
for counseling.

The simlarity between this case and a decision recently issued in Rock
Oountg 9/ is striking. In that case, there was a dispute about the
confidential status of the secretary to the Associate Admnistrator for
Treatnent Services (AATS) at the County's Health Care Center. The AATS nanaged
nursing services, social services, occupational and recreational therapy
activities, psychology, volunteer services and other clinical services. The
AATS investigated work rule violations and administered discipline. The AATS
played a role in the grievance process, participated in bargaining sessions and
bar gai ni ng proposal devel opnent. She al so nmade recommendati ons about personnel
changes and reorgani zations as part of the budget process. W found that the
di sputed Secretary had significant access to confidential infornmation that
related to negotiation strategy and contract adm nistration. The Secretary
assenbled data for collective bargaining proposals and assisted in the
i nvestigation of grievances and disciplinary matters. The Secretary was privy
to all aspects of her supervisor's labor relations responsibilities. Here, as
in Rock County, the supervisor's confidential work appears to be of sufficient
volume and so closely tied to her daily interaction with the Secretary that it
coul d not be reassigned w thout undue disruption. 10/

9/ Rock County, Dec. No. 8243-K (WERC, 9/91).

10/ Rhi nel ander School District, Dec. No. 17021-A (VERC, 12/86).
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Gven the foregoing, we conclude that the Nursing Secretary is a
confidential enploye. Havi ng concluded that the position is confidential,
there is no need to consider the nanagerial status of the position.

Dated at Madi son, Wsconsin this 7th day of Novenber, 1991.
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